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OPINION AND ORDER

The respondents appeal from a decision of the

Administrative Law Judge filed December 16, 2002.  The

Administrative Law Judge entered the following findings of

fact and conclusions of law:

1. The claimant is not barred from receiving
benefits for his compensable injury of May
28, 1999 by the doctrine announced in the
case of Shippers Transport of Georgia v.
Stepp, 265 Ark. 365, 578 S.W.2d 2332 (1979).
The respondents have failed to prove by the
greater weight of the credible evidence that
the claimant made a knowing and willful
misstatement of his physical condition at the
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time of his employ or that the respondent
relied upon any such misrepresentation in
placing him in the employment position for
which he would not have been hired had the
respondent known his true physical condition.

2. The claimant has been rendered temporarily
totally disabled as a result of the
compensable injury and its compensable
consequences and complications for the period
beginning on June 1, 1999 and continuing
through February 16, 2001.  During this
period, he continued within his healing
period from the effects of his compensable
injury and had not “returned” to regular
gainful employment.

3. The claimant’s healing period from the
effects of his compensable injury and its
compensable consequences and complications
ended on February 16, 2001.

4. The claimant’s compensable injury of May 28,
1999, was the “major cause” of a permanent
physical impairment of 100% to the left leg
below the hip.  Pursuant to Ark. Code Ann. § 
11-9-521(a)(3), this would entitle him to One
Hundred and Eighty-Four $814) weeks of
permanent benefits.  As this represents a
total amputation of the scheduled member, the
appropriate weekly compensable rate for such
benefits would be the “total” disability rate
or $361.00, Ark. Code Ann. § 11-9-
501(d)(2)(B).

5. The claimant has failed to prove that he has
been rendered permanently totally disabled as
a result of his compensable injury. 
Therefore, he is limited to the benefits
provided for his injury under Ark. Code Ann.
§ 11-9-521(a)(3).

6. The medical treatment provided the claimant
for his compensable left leg injury by and at
the direction of Dr. Roger R. Bullington, the
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emergency room physicians at Crawford
Memorial Hospital, Dr. Robert G. Bishop, Dr.
Frankie M. Griffin, Dr. Robert C. Jaggers,
Dr. Greg Jones, personnel at the Arkansas
Rehabilitation Center in Hot Springs, and
personnel at the River Valley Orthotic-
Prosthetic Laboratory constitutes reasonably
necessary medical services for the claimant’s
compensable injury.  Pursuant to Ark. Code
Ann. § 11-9-508, the expense of such services
is the liability of the respondents herein,
subject to the medical fee schedule
established by this Commission.

7. The respondents have converted (sic) the
claimant’s entitlement to any benefits.

8. A reasonable fee for the claimant’s attorney
is the maximum statutory attorney’s fee on
all benefits herein awarded.

We have carefully conducted a de novo review of the

entire record herein, and it is our opinion that the

Administrative Law Judge’s decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed.  Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct, and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.
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All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge’s

decision in accordance with Ark. Code Ann. § 11-9-809 (Repl.

2002).

For prevailing on this appeal before the Full

Commission, the claimant’s attorney is hereby awarded an

additional attorney’s fee in the amount of $250.00 in

accordance with Ark. Code Ann. § 11-9-715 (Repl. 1996).

IT IS SO ORDERED.

_________________________________
OLAN W. REEVES, Chairman

_________________________________
SHELBY W. TURNER, Commissioner

Commissioner Yates dissents.                

DISSENTING OPINION

I respectfully dissent from the majority opinion. 

A hearing was held in this matter on May 22, 2001, and the

Administrative Law Judges’s initial opinion was appealed to

the Full Commission. In an Opinion filed September 26, 2002,

the Full Commission affirmed the Administrative Law Judge’s

finding that the claimant failed to prove a compensable
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injury to his heart; reversed the finding that the claimant

failed to prove a compensable injury to his left leg; and

remanded for a determination of whether the claimant’s

injury was barred by the Shipper’s Transport doctrine, and

if not, for a determination of benefits. 

The majority opinion now affirms and adopts the

Administrative Law Judge’s December 16, 2002, opinion which

found that the claim was not barred by the Shipper’s

Transport doctrine; that the claimant was entitled to

medical benefits, temporary total disability benefits from

June 1, 1999, through February 16, 2001, and permanent

impairment benefits for the loss of his leg; but that the

claimant was not permanently totally disabled.

I dissented from the Full Commission’s September

2002 finding that the claimant’s left leg injuries were

compensable, and I would reassert that argument at this

time, as I find that the claimant failed to prove a causal

connection between the alleged work-related incident and the

vascular conditions affecting his left lower extremity.

The claimant is a smoker, is obese, and has poorly

controlled type-2 diabetes. He testified that he slipped on

the steps leading to the cab of his truck and over-extended

his left leg on May 28, 1999.  There were no witnesses to
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the incident.  The claimant continued working after the

incident, driving a load to a destination in Texas.  He

testified that no one was around when he returned to the

respondent’s terminal, and he went home for the weekend. 

The claimant testified that he reported the accident to his

supervisors on June 1, 1999. He was sent to see a

chiropractor, who released the claimant to work without

restrictions after several days.  The claimant testified

that he continued to experience problems with his knee and

went to the emergency room on June 8, 1999.  An MRI was

performed which detected a deep vein thrombosis in the

claimant’s left calf.  He then developed ischemia in his

left foot, which progressed until amputation became

necessary. The claimant’s primary treating physician, Dr.

Bishop, opined that the initial blood clot was caused by the

alleged slipping incident on May 28, 1999; however, he

conceded that his opinion was based entirely upon the

history provided to him by the claimant. A medical opinion

based solely upon claimant's history and is not a substitute

for credible evidence.  Brewer v. Paragould Housing

Authority, Full Commission Opinion filed Jan. 22, 1996

(E417617).  The Commission is not bound by a doctor’s

opinion which is based largely on facts related to him by
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claimant where there is no sufficient independent knowledge

upon which to corroborate claimant’s claim.  Roberts v. Leo-

Levi Hospital, 8 Ark. App. 184, 649 S.W.2d 402 (1983).

 If the work-related incident alleged by the

claimant did occur and did cause the claimant’s thrombosis,

I would have to concede that the thrombosis was a causal

factor in the subsequent ischemia and need for amputation.

However, I do not find the evidence to support a finding

that the thrombosis was the major cause of the ischemia and

amputation. Ark. Code. Ann. §11-9-102(4)(F)(2)(B) states

that:

If any compensable injury combines with
a pre-existing disease or condition or
the natural process of aging to cause or
prolong disability or a need for
treatment, permanent benefits shall be
payable for the resultant condition only
if the compensable injury is the major
cause of the permanent disability or
need for treatment.

While the evidence in this case does show that the deep vein

thrombosis combined with the claimant’s pre-existing

diabetes-related peripheral vascular disease to cause the

ischemia, I do not find that any of the medical opinions

offered support the conclusion that the thrombosis was the

major cause of the ischemia and amputation. 
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Dr. Bishop wrote in his letter of January 5, 2001,

that it was:

. . . within reasonable medical
probability that [the claimant’s] . . .
subsequent persistent ischemic disease
resulting in amputation are a result of
the inciting event of massive deep vein
thrombosis of left lower extremity.
(Emphasis added.)

Even if this opinion were deemed to have been stated within

a reasonable degree of medical certainty (which I do not

find that it was), Dr. Bishop states only that the

thrombosis resulted in the ischemia, and his opinion with

regard to whether it was the major cause was not

conclusively established.  

Dr. Greg Jones testified at deposition that while

he did not treat or witness the claimant’s deep vein

thrombosis, based upon his understanding of Dr. Bishop’s

opinion, he was only willing to say that the deep vein

thrombosis “could be a significant factor in exacerbating,

and worsening, the degree of ischemic disease.” (Emphasis

added.) He also said, “To what extent [the blood clot] is

the major cause of the reason of him coming to amputation, I

am unable to state that.” 

The most persuasive and relevant medical testimony

in this case comes from Dr. Jaggers. He testified
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specifically that the major cause of the condition that

ultimately led to the amputation of the claimant’s leg was

peripheral vascular disease, the chronic progression of

which was facilitated by claimant’s uncontrolled diabetes,

refusal to quit smoking, and sedentary lifestyle.  Dr.

Jaggers testified only that the blood clot, which could have

been related to the incident alleged by the claimant, might

have been a contributing cause of the ischemia and need for

amputation.

The Commission has the duty of weighing the

medical evidence as it does any other evidence, and the

resolution of any conflicting medical evidence is a question

of fact for the Commission to resolve.  CDI Contractors v.

McHale, 41 Ark. App. 57, 848 S.W.2d 941 (1993). Ark. Code.

Ann. §11-9-102(4)(F)(2)(B) requires proof that it was the

major cause. I do not find that the medical opinions offered

by the claimant reach this conclusion, and therefore do not

find that the Respondents should be liable for any permanent

benefits related to the amputation of the claimant’s leg.

Therefore, I respectfully dissent from the majority opinion.

   

                          _____________________________
JOE E. YATES, Commissioner


